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April 20, 2020 Meeting No. 20-03

The Administrative Council met via WebEx on Monday, April 20, 2020 at 1:30 p.m. Present
were: Dr. Suzanne Shipley, Dr. James Johnston, Dr, Keith Lamb, Mr. Fred Dietz, Mr. Tony
Vidmar, Mr. Barry Macha, Ms. Leigh Kidwell, Dr. David Carlston, Dr. Kristin Garrison, Ms.
Dawn Fisher, Ms. Debbie Barrow, Ms. Reagan Foster, Mr. Kyle Owen, Ms. Kerdell Cuffy, and
Ms. Jennifer Smith

UPP 3-160 Expressive Activities on Campus

General Counsel Macha presented information regarding this new policy that replaces Policy
4.148 and complies with Senate Bill 18 enacted by the 86" Texas Legislature. Following
discussion, this policy was approved and will be placed on the agenda for the May meeting of the
Board of Regents.

UPP 3-450 Drug-Free Schools and Communities Act

General Counsel Macha presented information regarding this new policy that replaces policies
4,176 and 3.316. Following discussion, this policy was approved and will be placed on the
agenda for the May meeting of the Board of Regents

Proposed Emergency Management Committee

Dr. Lamb presented the list of members of this committee and proposed that this committee be
formed as a new committee and moved out of the Risk, Safety and Emergency Managements
Committee. This new committee also added a member representative from the Faculty Senate
and a representative from the Student Government Association. This proposal was approved.

Suzénhe Shipley, Chafr 0 ennifer Stith, Secretary
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I1.

1.

Policy Statement \‘\\

Midwestern State Umversn} (“MSU” or “University”) recognizes ﬁ'eed\h{n of speech and
expression as a fundamental rig -‘_ : '_'saeks to ensure free, robust, and uninhibited debate
and deliberations by students enrolled'at’
policy of the State of Texas and

to protect the expressive rights of petsons gda gqft@d by the constitutions of the United

States and the State of Texas by: (1) rego __ zipg freedomigf speech and assembly as central
enshring that all persons may assemble peaceably
on Umversny campuses for expressive \acijvities, including to listen to or observe the
exp o2 t1v1t1es of others. '
-

purpose;?ic}}hf;%policy, expressive activities do not include commercial speech. As

by e

such, commercial ‘ag tyities are prohibited on University grounds without a prior written

agrogm Pt with the ;iiw&rsity.
; Y

Reason 1 h{’ollcy \;rf‘u
ity i to comply with the provisions of Section 51.9315 of the Texas

r"_""‘.ed by Senate Bill 18 by the 86th Texas Legislature (Regular
nsure the fundamental right of freedom of speech and expression

Education Code'a
Session) in 2019,
on the MSU campus.

Application of Policy

This policy is applicable to MSU students, faculty, staff, and others who wish to engage in
expressive activities on MSU campuses.

This policy applies to all expressive activities of any person in the University’s common
outdoor areas. This policy does not apply to the activities of the University itself.
Individuals may engage in expressive activities without prior reservation, registration, or
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approval, provided such activities are conducted pursuant to applicable law as well as
University policy.

Definitions

Benefit — Includes:

(1) recognition by or registration with an institution of higher education;

(2) the use of an institution of higher education's facilities for meetings or speaking
purposes;

(3) the use of channels of communication controlled by an institution of higher
education; and

(4) funding sources made generally available to student organizations at an institution
of higher education.

Common Qutdoor Area — Means outdoor space that is operated and either owned or
leased by the University and not used for d@dicated University business or an event, an
educational function, or a research ﬁmgtfx‘i&?n a permanent or semi-permanent basis. It
does not include University structurqg ¢ surfaces associated with or connected to

University buildings. 9
N

Event — Means something that occurs in a ce¥ : uring a particular interval of time;
events include but are not limited to human“gpeakers, performances, exhibits, tables,
distribution of literature, signs, and public assemb v,%\\

Expressive Activities — Means any speech or expre‘sk\?qonduct protected by the First
Amendment to gw‘U'n‘t‘wd States Constitution or by Sectio J‘)\rtwle I, Texas Constitution,

and includes, »&ss ,hprotests, speeches, the distribufion of written material, the
carrying of s and the"ci_i'_g.ulation of petitions. The term does not include commercial
speech. | IL

. y B

Texas Education Code."\MSU is aﬁ“mg}l ion of higher education.
. Vg n

Institution of High \Eﬁ faﬁonf—‘-}%sr:};e meaning assigned by Section 61.003 of the

s any organization that is composed mostly of students

ucation and that receives a benefit from the institution.
D

o

Student Organization — Il
enrolled at an institution of high

Procedures and Responsibilities
A. Common Outdoor Areas
1. The University’s common outdoor areas are deemed traditional public forums.

2. Any person is permitted to freely engage in expressive activities in the common
outdoor areas of the University’s campus as long as the person’s conduct:
a. is not unlawful; or
b. does not materially and substantially disrupt the normal operations of the
University’s campus.

3. Notwithstanding Subsection V.A.1 and 2, MSU reserves the right to impose
reasonable restrictions on the time, place, and manner of expressive activities in
the common outdoor areas of the University’s campus and those restrictions must:
a. be narrowly tailored to serve a significant University interest;
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b. employ clear, published, content-neutral, and viewpoint-neutral criteria;

c. provide for ample alternative means of expression; and

d. allow members of the University community to assemble or distribute
written material without a permit or other permission from the University.

4. Groups or individuals engaging in materially and substantially disruptive activities
in common outdoor areas, or those failing to comply with applicable laws or
University policy, may face immediate removal from University premises and/or
other appropriate actions by University officials, including University police.

5. Groups or individuals are responsible for any damages and harm to persons and
property that arise from expressive activities lpfctﬁnmon outdoor areas.

6. Expressive activities on the University ggaﬁpug’ﬁo not imply endorsement by the
University. i

7. Subsections V.A.1, 2, and 3 do not limit the ri .0f student expression at other
campus locations or prohibit faculty members fr malntammg order in the
classroom. 1__\\

B. Reservation of Common Qutdoor Areas. ; Y

LT . . e >
1. Use of common ouflootiareas for expressive activities does %equlre advance

registration or reservagi th the University. However, advance registration and
reservation is recommend ure the availability of common outdoor area(s)
of interest to the individualk ing to engage in expressive activities. If
an area of the University’s pOnareas has been reserved, the reserving

lise of such area,
ation reqtiests for common outdoor areas
be submitted to the Clark Student Center.

qtice for submitting a registration and
oy

individual or group shall be fiv ]

a. Advance registration and\ges
on the University campus shal
mbs, The recommended advancey
,-v-a-:.r{:bsqatlon request is two wee

G Reasonable\T"

|.\'

Place and Manner Restrictions

'\Ihe following masonable time, place, and manner restrictions are applicable to

“expressive actiVitles in University common outdoor areas:

ax, Activities thatiare unlawful or that materially and substantially disrupt the

gal opcpl'at ons of the University are prohibited.

{ “thdt matenally and substantially prevent other individuals or

carrying out an expressive activity are prohibited.

¢. Activities that substantially interfere with vehicular or pedestrian traffic
including the ingress or egress of University facilities and offices are
prohibited. No person or organization may engage in expressive activity
within a ten-foot clearance around points of entry and the exterior
perimeter of all University buildings.

d. Activities that substantially interfere with fire protection, law enforcement,
or emergency or medical services are prohibited.

e. Activities that threaten or endanger the health or safety of any person on
University grounds are prohibited.

f. Activities that result in damage or destruction of University property are
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prohibited. Nothing may be affixed to or written on University property or
grounds.

g. Activities that inherently lose First Amendment protection are prohibited.

h. Activities involving the possession, use, or display of firearms, facsimile
firearms, ammunition, explosives, or other items that could be used as
weapons, including but not limited to poles, clubs, swords, shields, rigid
signs that can be used as a weapon or shield, or other objects that can be
construed as weapons as covered within the MSU Student Code of
Conduct, are prohibited unless authorized by federal, State or local laws.

i. Activities characterized by the use of a mask, facial covering, or disguise
to conceal the identity of the wearer in a ga.
enforcement of the law or Umversuy l'

of their duties, are prohibited. &
j. Expressive signage, posters, disple ctures (herein “displays™)

Cheight by 3 feet in width.

k. Any person or organization distributing literature w
expressive activity will pick up all copies dropped\qn\the ground in the
common outdoo;.{i:rea where the literature was dlstrlbutéd jor to vacating

the area. &
l. Amplified sound; cese ust be hand-held. Amplified sound shall not
exceed 80 decibelife nea University buildings, as measured at the

outdoor edge of such,

' est to the amplified sound. “Amplified
sound’’ means sound

’ creased by any electric, electronic,
mechanical, or motor-powefe ‘ﬁfe"ana ¥Shouting, group chanting, and
acoustic musical instrum8nts dre exemﬁt"ﬁ'om this definition and are not
subject to special rules on amfjhﬁed sound, but are subject to general rules on
o disruption.
y _'__.'J-ui'n..hﬂb\gpen flames are permltt‘&j}on the University campus without the
¢hg €88 written permission of the University.
\} n. Any ‘gctivities that are subject to licensing, code, or ordinance
! i 1its/permits must have the proper licenses/permits and satisfy
“x:‘* such codes at d ordinances (e.g., serving food and beverages).

2. ve list ok rﬁonable time, place, and manner restrictions is not intended to
ihqluSI é. University reserves the right, as necessary, to 1mpose
addltlom.]\'i'fasopable time, place, and manner restrictions as circumstances arise.

3. The University’s decisions will not be based on political, religious, philosophical,
ideological, or academic viewpoints.

4. The University reserves the right to relocate, limit, or prohibit individuals or
groups engaged in expressive activities in University common outdoor areas based
on reasonable time, place, and manner restrictions.

Students’ and Employees’ Rights and Responsibilities Regarding Expressive
Activities on Campus

1. Any person, subject to Subsection V.C, shall be allowed to engage in
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expressive activities on campus, including by responding to the expressive
activities of others.

2. Student organizations and faculty are allowed to, subject to Subsections V.C
and V.F, invite speakers to speak on campus.

3. Students, student organizations, faculty, or staff who unduly interfere with the
expressive activities of others on campus will be subject to the disciplinary
policies and procedures outlined in the applicable University Student Code of
Conduct, Student Handbook, University Catalog, or University operating
policies and procedures.

4. Violation of this policy may also constitute a breach of applicable criminal
law. In such circumstances, the Penal Code and Code of Criminal Procedure
will apply.

5. Grievances concerning an alleg ’ir_}plation of this policy will be processed in
accordance with University paficigs and procedures.

E. Prohibited Actions by Universi inst a Student Organization

“F Fa M
1. The University may not take actio ag@,.ﬁ a.f'Student organization or deny the
organization any benefit generally avdi-lgbl?*{o other student organizations at the
institution on the basis of a political, 1g:gus philosophical, 1deolog1cal or
n or of any expressive activities

N

.MWHhen reviewing and determining whether to approve a speaker

hpus, erin hqmmmg the amount of a fee to be charged for use of

the University's m oses of engaging in expressive activities, the

University wilh% &d?ﬁfﬂ%icipated controversy related to the event. The

University will consider content-neutral and viewpoint neutral criteria related to

the needs of the eventth dJing, but not limited to:

a. the proposed venue afid the expected size of the audience;

b. any anticipated needs for security;

¢. any other necessary accommodations the University deems necessary for
the event; and

d. any relevant history of compliance or noncompliance with University
policies by the speaker and/or the requestor.

G. Publication of MSU UPP 3-160

academic viewpoint expressed by the organ
of the organization.

1. MSU UPP 3-160 is required to be made available to students enrolled at and
employees of the University by:
a. including the policy in the University’s student handbook and personnel
handbook;
b. providing a copy of the policy to students during the University’s freshman
or transfer student orientation; and
c. posting the policy on the University’s Internet website.
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[NOTE: PER SUBSECTION (k) OF SECTION 1 OF S.B. 18, MSU IS REQUIRED NOT LATER THAN
DECEMBER 1, 2020 TO PREPARE, POST ON THE UNIVERSITY'S WEBSITE, AND SUBMIT TO THE
GOVERNOR AND THE MEMBERS OF THE LEGISLATURE, A REPORT REGARDING THE
UNIVERSITY'S IMPLEMENTATION OF THE REQUIREMENTS UNDER SECTION 2 OF 8.B. 13. AND
PER SECTION 3 OF S.B. 18, NOT LATER THAN AUGUST 1, 2020, EACH PUBLIC INSTITUTION OF
HIGHER EDUCATION IS REQUIRED TO ADOPT THE POLICY REQUIRED UNDER SECTION 51.9315
(f), EDUCATION CODE (SEE SUBSECTION V.D of MSU UPP 3-160), AS ADDED BY S.B. 18.]

V1. Related Constitutional Provisions, Statutes, Rules, Policies, Forms, and
Websites

Related Constitutional Provisions/Statutes/Rules:
First Amendment to the United States Constltutlo ..
Texas Constitution, Article I, Section 8 AN
Texas Education Code, Chapter 51, Subchapte

Related Policies:

Related Forms:

VII. Responsible Office(s)

Office of the General Counsel
Phone:  (940) 397-6225
E-mail: barry. macha@msutexas.agt

VIII. History

 Gemply with Senate Bill 18 enacted by the 86™ Texas Legislature
s§idn) in 2019 and renamed and renumbered as MSU University
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L.
IL
ref this policy is to ensure v'" ystanding and standardized procedures in
wifhhthe provisions of the Drug-Free Schools and Communities Act, as
ic Tia 101-226 (“DFSCA™).
I11.
IV.

DAAPP — Drug and Alcohol Abuse Prevention Program.

Employee — an individual receiving salary, wages, other compensation and/or stipend
support from the University.

Hlicit Drugs — substances that either stimulate or inhibit the central nervous system or
cause hallucinogenic effects to the effect that their use has been prohibited globally.
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Hlicit Drug Use — the use, manufacture, sale, distribution, dispensation, or possession of
illegal drugs and the abuse of other drugs and alcohol.

Student — an individual registered or enrolled for credit in a course or program offered by
the University.

V.  Procedures and Responsibilities

A. The DFSCA requires that, as a condition of receiving funds or any other form of
financial assistance under any federal program, an institution of higher education must
adopt and implement a program designed to prevent the possession, use, or distribution
of illicit drugs and the abuse of alcohol by students and employees. In addition to
meeting the requirements of the federal law, MSU also intends that this policy be part
of a positive effort in alleviating alcohol abuse and other drug-related problems among
members of the campus community. Thus, the emphasis in program implementation
will be on prevention, education, co ifg, intervention, assessment, and referral.

B. The University will annually disn-(ﬁ'i; 5 o each employee and to each student enrolled
in one or more classes for any type 0f deademic credit except for continuing education
units, regardless of the length of the stideh's prograin of study, the following;

1. standards of conduct that clearly p ' hiB-i,;‘/t,l’le unlawful possession, use, or
distribution of alcohol and illicit drugs by faculty, staff, and students on University
property or as part of any officially sponso -Uq_i_versity activities;

b
2. adescriptiolof the applicable legal sanctions un&i;_r;‘[lilcal, State, or Federal law
for thefunjawful possession or distribution of illicit drugs and alcohol;

-4 N
3. a deségjption of tl":p;_-?ealth risks associated with the use of illicit drugs and the
abuse of's ct Uy =

4. a descriptio;‘l‘ of ﬁﬁm&hd alcohol prevention, counseling, intervention,
education, assesSment, and refen\'ali,'/pr re-entry programs available to faculty, staff,
and/or students; and,

.H'
5. aclear statement that th&{mjtitution will impose sanctions on faculty, staff, and/or
students (consistent with local, State, and Federal law), and a description of those
sanctions, up to and including expulsion or termination of employment and referral

for prosecution, for violations of the standards of conduct enumerated in the
DAAPP.

C. The University will conduct a biennial review of the MSU DAAPP to determine its
effectiveness and implement any changes to the program(s), if they are needed,
determine the number of drug and alcohol related violations and fatalities, determine
the number and type of sanctions that are imposed, and ensure that sanctions imposed
are consistently enforced.

D. This policy is in addition to, and not in lieu of, any other University policy.

E. Violations: MSU reserves the right to take disciplinary action against faculty, staff, or
students for violations under this or other applicable policies of the University.
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1. Penalties for violation of this policy range shall be consistent with University
policies and procedures, and may range from mandatory participation in
university-approved drug and alcochol abuse counseling and rehabilitation
programs to dismissal or separation from the University.

2. Afier consultation with appropriate personnel, supervisors of an employee found
responsible for a violation of this policy may recommend an option of University-
approved drug counseling and rehabilitation in lien of or in addition to the
specified sanctions consistent with University policies and procedures.

3. In addition to any penalty resulting from v1ola jon of this policy, the University
any faculty, staff, or students
to the proper authorities for review and poténtial prosecution. Such referrals will

Department, Office of Student Affairs, Dean of S ¥
of Student Rights and Responsibilities.

4. Procedures for addressing alleged violations of this polic in lude the following:

a. Faculty: If the al
the department
the Provost an
sanctions in am

ed offender is a faculty member, the'gupervisor (usually
an'}qha]l initially recommend to the dean ard, thereafter, to
A \Hg;;dent for Academic Affairs, any appropriate
onsi n{wﬁh University policies and procedures.

b. Staff: If the alleged ender \a\itaff member, procedures outlined in
University Policy 3.22 ff e%‘ﬂ;;smplmary Procedures) and Policy
3.216 (Termination and Disbifarge) shal llowed.

c. Student: If the alleged off§nfler is a student, the disciplinary procedures

e m_?outhned in the University St Mt Handbook and Code of Student Conduct

i B be followed. If a student foyn! in violation of this policy is also a student

¢ of the University, additional sanctions may include termination or
i '_ of employment

VL :";"s_ tutiongl Provisions, Statutes, Rules, Policies, Forms, and

Websites 0
>
Related Statutes/Rules:

Drug-Free Schools and Communities Act, as amended, Public Law 101-226
34 C.F.R. Pt, 86. Drug and Alcohol Abuse Prevention

Related University Policies and Procedures:

Midwestern State University Student Handbook
Policy 3.124 Dismissal of Tenured Faculty for Cause

Policy 3.125 Faculty Due Process
Policy 3.143 Faculty Grievance Procedures
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Policy 3.216 Staff Termination/Discharge

Policy 3.218 Grievance Procedures for Non-Teaching Employees
Policy 3.228 Staff Emplovee Disciplinary Procedures

UPP 5-140: Alcoholic Beverages [formerly Policy 4.112]

VII. Responsible Offices

Contact: Associate Vice President for Student Affairs
Phone: 940-397-7400

E-mail: student.affairs@msutexas.edu

Contact: Human Resources Director

Phone: 940-397-4221

E-mail: human.resources@msutexas.ed

VIII. History

05/12/1995:

05/11/2012:

el /20

Board of Regents adopted and approved MSU Policy & "‘tj,.,
Free Schools and Campuses Drug Prevention Program. (%,
Board of Regents adopted and approved MSU Policy and Proced
and Alcohol Free Workplace. .
Board of Regents reviged and consolidated the policies into University Policy and
Procedure (UPP) 3-43 05 Dryge iree Schools and Communities Act to remove
¢ policy as. recommended by internal audit and external
oipliance.with the Jeanne Clery Disclosure of Campus
S Crime BtafisticshAct of 1990 and Drug-Free Schools

(ArE
. it
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