
 
Midwestern State University 
Request for Qualifications 

 
RFQ #735-17-6198  

 
Request for Qualifications –  

NCAA Agreed Upon Procedures of Athletic Financial Data 
 
 
General 
 
Midwestern State University (MSU) solicits responses to the Request for Qualifications (RFQ) for 
certified public accounting firms having sufficient knowledge to perform the agreed-upon procedures 
to evaluate compliance with the National Collegiate Athletic Association (NCAA) Division II By-laws 
6.2.3 for the year ending August 31, 2017.  
 

 
Background  
 
MSU, located in Wichita Falls, Texas, is recognized as a public liberal arts university with strong 
programs in the arts, humanities, sciences, and social sciences as well as accredited professional 
program’s in mechanical engineering, social work, nursing, radiologic science, respiratory care, athletic 
training, and business, among others. MSU is the only Texas University to become a member of the 
Council of Public Liberal Arts Colleges (COPLAC). Students at Midwestern State choose from more 
than 60 majors. Sixty-five percent of its nearly 6,000 students are traditional age (18-24). Classes 
average fewer than 30 students, and most are taught by full-time faculty, not graduate assistants. 
Students are active in more than 100 organizations and bring a spirit of competition to 13 NCAA Division 
II athletic programs     
 
Objectives 
 

1. The agreed upon procedures shall be performed in accordance with standards established by 
the American Institute of the Certified Public Accountants and fulfill the requirements of the 
NCAA Division II by-laws 6.2.3. 

 
 
Scope 
 
Certified Public Accounting firm shall: 

1. Have knowledge of NCAA by-laws and regulations. 
2. Work directly with MSU Director of Internal Audits to ensure effective communication and 

coordination of all relevant parties. 
3. Provide a list of required documentation in advance of arrival on campus. 
4. Schedule on-site work between July 1, 2017, and November 30, 2017. 
5. Present written report to MSU Director of Internal Audits by January 5, 2018.  

 



Respondent Submission: 
 
Midwestern State University will not be responsible for any expenses relating to response development, 
documentation, or interview/presentation that may result from this solicitation.  Failure to provide the 
following information shall result in the disqualification of your response. 
 

• The respondent shall submit an electronic response with the maximum length no more than 20 
pages.   

• Response information submitted shall correspond to the sections listed below and shall be in 
the following order: 
1. Company name, address, phone number, legal status (corporation, partnership, etc.) 
2. Name, phone number and email address of person Midwestern State University should 

contact with any questions. 
3. Name and title of person submitting solicitation. 
4. Documentation of vendor history, including capabilities in the area of services to be 

provided, size and scope of operation.  This shall include similar experience, including 
scope of work that demonstrates an expertise in providing the required services, and 
number of years in business. 

5. Company licenses showing firm is licensed as a Certified Public Accounting firm. 
• The respondent shall provide at least three references of comparable projects. 
• Ensure the proposal is signed by the owner, principal partner, or chief executive officer.   
 

Selection Procedure: 
 
Following receipt and evaluation of responses to the RFQ, a firm or firms will be selected for further 
consideration.  Responses to the RFQ will be evaluated based on qualifications and the firm’s ability to 
provide the services.  Firms may be requested to make presentations if deemed necessary.  
Negotiations will begin with the firm determined to be most qualified for the project. 
 
Proposal Evaluation 

The following criteria will be used to evaluate all submissions.  Proposals must be organized and 
tabbed in accordance with the below evaluation criteria: 
 

No. Criteria Weight 
1 Successful completion of projects with similar complexity and style while 

meeting the scheduled objectives   50% 
2 Profiles of the principals’ and staffs’ identifying their professional 

competence and experience as it relates to projects of similar complexity 
and style.   

20% 

3 Past performance in terms of quality work and compliance with 
performance schedules.   

5% 

4 Prior favorable service to Texas higher education  15% 
5 Prior favorable service to Midwestern State University. 10% 
6 Evidence that the firm is currently licensed/registered to provide services in 

the State of Texas.  
Mandatory 

7 Completeness and general response to this Request for Qualifications. Mandatory 
   
   

 
 
 
 



Submission Deadline: 
 
The qualification information is to be submitted by 2:00 pm CST, May 11, 2017.  The university may, at 
its sole discretion, request oral presentations by firms selected for final consideration.  Qualification 
Statements are to be no more than 20 pages long, and E-mailed to: 
 

Stephen Shelley 
Director of Purchasing/Contract Management 

Midwestern State University 
3410 Taft Blvd, Daniel Building 

Wichita Falls, Texas 76308-2099 
Phone: (940) 397-4110 

stephen.shelley@mwsu.edu 
 
Late statements will not be accepted.  Each firm is responsible for insuring responses to the RFQ have 
been delivered by date, time and location specified. 
 
Questions related to the scope of services, submittal of Qualification Statements, or the solicitation 
process shall be directed no later than May 3, 2017 to: 
 

Stephen Shelley 
Director of Purchasing/Contract Management 

Midwestern State University 
3410 Taft, Daniel Building 

Wichita Falls, TX 76308-2099 
Phone: (940) 397-4110 

stephen.shelley@mwsu.edu 
 

A sample of the contract is attached for review. Questions concerning this document should be 
resolved during this process. 
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VENDOR REFERENCES 
 
Please list three (3) references of current customers who can verify the quality of service your company 
provides.  The University prefers customers of similar size and scope of work to this proposal.  THIS 
FORM MUST BE RETURNED WITH YOUR PROPOSAL. 
 
 REFERENCE ONE 
 
Government/Company Name: ________________________________________________ 
 
Address: ________________________________________________________________ 
                                                                                                        
Contact Person and Title: _____________________________________________________ 
                                                                                             
Phone:                                                                 Fax: _________________________  
 
Contract Period:                                       Scope of Work:   ________________________  
 
 REFERENCE TWO 
 
Government/Company Name: ________________________________________________ 
 
Address: ________________________________________________________________ 
                                                                                                        
Contact Person and Title: _____________________________________________________ 
                                                                                             
Phone:                                                                 Fax: _________________________  
 
Contract Period:                                       Scope of Work:  ________________________ 
 
 REFERENCE THREE 
 
Government/Company Name: ________________________________________________ 
 
Address: ________________________________________________________________ 
                                                                                                        
Contact Person and Title: _____________________________________________________ 
                                                                                             
Phone:                                                                 Fax: _________________________  
 
Contract Period:                                       Scope of Work:  ________________________ 
 

 
 
 
 
 
 
 
 
 
 



AFFIDAVIT 
 

The undersigned certifies that the statements contained in this proposal have been carefully checked 
and are submitted as correct and final and if statement is accepted (within 90 days unless otherwise 
noted by vendor), agrees to furnish any and/or all items upon which statements are offered, at the 
price(s) and upon the conditions contained in the Specifications. 
 
STATE OF     

COUNTY OF       

 
BEFORE ME, the undersigned authority, a Notary Public in and for the State of    ,  

on this day personally appeared           _______________________________________________ 

who, after having first been duly sworn, upon oath did depose and say; 

That the foregoing proposal submitted by ____________________________________________ 

hereinafter called "Bidder" is the duly authorized agent of said company and that the person signing 

said proposal has been duly authorized to execute the same.  Bidder affirms that they are duly 

authorized to execute this contract, that this company, corporation, firm, partnership or individual has 

not prepared this bid in collusion with any other Bidder, and that the contents of this bid as to prices, 

terms or conditions of said bid have not been communicated by the undersigned nor by any employee 

or agent to any other person engaged in this type of business prior to the official opening of this bid.   

 
Name and Address of Bidder: 

_______________________________   Telephone Number: 

_______________________________         

_______________________________             Email address 

__________________________               _____________________________ 
 
Signature 
 
Name:_____________________    

Title:____________________    

 

SWORN TO AND SUBSCRIBED BEFORE ME THIS ___________day of _______________,  

20 ________. 

____________________________   

Notary Public in and for the State of 
 
 
 
 
 
 
 



AGREEMENT BETWEEN UNIVERSITY AND CONSULTANT 

 

This Agreement between University and Consultant ("Agreement") is made and entered into as of 
___________, 20___ by and between Midwestern State University for and on behalf of the Board 
of Regents of Midwestern State University ("University"), and ("Consultant").  

University and Consultant hereby agree as follows:  

1.  Scope of Work.  

a) The scope of the work ("Work"), and the time for performance thereof, is as set forth in 
Exhibit A attached hereto and made a part hereof for all purposes.  

b) Upon execution of this Agreement, all services previously performed by Consultant on 
behalf of University and included in the description of the Work, shall become a part of 
the Work and shall be subject to the terms and conditions hereof.  

c) Consultant shall obtain and make payment for any and all approvals and permits that are 
necessary for the performance of the Work.  

d) If the Work includes providing any designs, drawings, specifications or information of any 
kind ("Work Product") for the use of others in the construction, manufacture, fabrication, 
installation, or purchase of any items described by the Work Product, then Consultant and 
University shall mutually agree on a cost for such items ("Budget") prior to the 
commencement of the Work if such items are not included in the Consultant's Fee. The 
performance of the Work by Consultant shall be responsive to and in conformance with 
the Budget. If the costs, as bid or negotiated, exceed the Budget, University shall have the 
option to:  

(1)  authorize an increase in the Budget;  

(2)  authorize rebidding or negotiation; or  

(3)  authorize revisions to the Work Product at no additional cost to University.   

e) If option (3) is chosen, Consultant will, without additional compensation and in a prompt 
and timely manner, revise its Work Product to achieve a cost that is within the Budget. 
The foregoing shall be in addition to, and not in lieu of, any remedies that University may 
have at law or in equity.  

f) University shall provide Consultant with a program of its requirements for the Work or for 
work by others which utilizes Consultant's Work Product ("Program"). The Program may 
be a series of documents or other communications. Consultant shall, at all times, conform 
its Work to the requirements of the Program and to the requirements of University.  

2.  The Project.  

 The Work as described in Exhibit A shall be provided in preparation for, and production of, 
and other related necessary and appropriate services (“Project”).  

3.  Time for Commencement and Completion.  

 It is understood that time is of the essence of this Agreement and that Consultant shall 
complete all authorized Work in accordance with the time for performance described for the 
Work, and in a minimum of time consistent with the highest customs, standards, and practices 

Sample 



of Consultant's business or profession. Work is to commence as set forth in Exhibit B 
("Schedule") attached hereto, and shall be substantially complete as set forth in Exhibit B 
"Schedule" attached hereto.  

4.   Consultant's Duties and Representations.  

a) Notwithstanding anything to the contrary contained in this Agreement, University and 
Consultant agree and acknowledge that University is entering into this Agreement in 
reliance on Consultant's special and unique abilities with respect to performing the Work, 
and Consultant's special and unique abilities with respect to _____ _______ _____ 
______. The Consultant accepts the relationship of trust and confidence established 
between it and the University by this Agreement. Consultant covenants with University to 
use its best efforts, skill, judgment, and abilities to perform the Work and to further the 
interests of University in accordance with University's requirements and procedures, in 
accordance with the highest standards of Consultant's profession or business and in 
compliance with all applicable national, federal, state, municipal, laws, regulations, codes, 
ordinances, orders and with those of any other body having jurisdiction. Consultant 
warrants, represents, covenants, and agrees that there are no obligations, commitments, or 
impediments of any kind that will limit or prevent performance of the Work.  

b) The Consultant warrants, represents, covenants, and agrees that all of the Work to be 
performed by the Consultant under or pursuant to this Agreement shall be of the standard 
and quality which prevail among similar businesses and organizations of superior 
knowledge and skill engaged in providing similar services in major United States urban 
areas under the same or similar circumstances and involving a project such as the Project.  

c) Consultant warrants, represents, covenants, and agrees that the Work will be accurate and 
free from any material errors. The Consultant's duties as set forth herein shall at no time be 
in any way diminished by reason of any approval by the University nor shall the 
Consultant be released from any liability by reason of such approval by the University, it 
being understood that the University at all times is ultimately relying upon the Consultant's 
skill and knowledge in performing the Work.  

d) The Consultant warrants, represents, covenants, and agrees that all persons connected with 
the Consultant directly in charge of the Work are duly registered and/or licensed under the 
laws, rules and regulations of any authority having jurisdiction, if so required by such 
laws, rules and regulations.  

e) The Consultant warrants, represents, covenants, and agrees to call to University's attention 
anything of any nature in any drawings, specifications, plans, sketches, instructions, 
information, requirements, procedures, and other data supplied to the Consultant (by the 
University or any other party) which it regards in its opinion as unsuitable, improper, or 
inaccurate in connection with the purposes for which such document or data is furnished. 
Nothing shall excuse or detract from the Consultant's responsibilities or obligations 
hereunder in a case where such document or data is furnished unless the Consultant 
advises University in writing that in its opinion such document or data and any requests 
made therein for action are unsuitable, improper, or inaccurate and University confirms in 
writing that it wishes the Consultant to proceed in accordance with the data as originally 
given.  



f) The Consultant warrants, represents, covenants, and agrees to furnish efficient business 
administration and superintendence and perform the Work in the best way and in the most 
expeditious and economical manner consistent with the interests of University.  

g) The Consultant warrants, represents, covenants, and agrees that it shall, at its own cost, 
make good any defects in the Work as soon as the Consultant becomes aware of such 
defects or is notified of such defects. Should the Consultant refuse or neglect to make good 
such defects within a reasonable time after receiving notice requesting such remedial work, 
then the University shall be entitled to make good such defective Work at the expense of 
the Consultant. This commitment by Consultant is in addition to, and not in substitution for, 
any other remedy for defective Work which the University may have at law or in equity.  

h) Consultant warrants, represents, and agrees that if (i) it is a corporation or limited liability 
company, then it is a corporation duly organized, validly existing and in good standing 
under the laws of the State of Texas, or a foreign corporation or limited liability company 
duly authorized and in good standing to conduct business in the State of Texas, that it has 
all necessary corporate power and has received all necessary corporate approvals to 
execute and deliver the Agreement, and the individual executing the Agreement on behalf 
of Consultant has been duly authorized to act for and bind Consultant; or (ii) if it is a 
partnership, limited partnership, or limited liability partnership, then it has all necessary 
partnership power and has secured all necessary approvals to execute and deliver this 
Agreement and perform all its obligations hereunder; and the individual executing this 
Agreement on behalf of Consultant has been duly authorized to act for and bind 
Consultant.  

i) Neither the execution and delivery of this Agreement by Consultant nor the performance 
of its obligation hereunder will result in the violation of any provision, if a corporation, of 
its articles of incorporation or by-laws, if a limited liability company, of its articles of 
organization or regulations, or if a partnership, by any partnership agreement by which 
Consultant is bound, or any agreement by which Consultant is bound or to the best of the 
Consultant's knowledge and belief, will conflict with any order or decree of any court or 
governmental instrumentality relating to Consultant.  

j) Except for the obligation of University to pay Consultant certain fees and expenses 
pursuant to the terms of this Agreement, University shall have no liability to Consultant or 
to anyone claiming through or under Consultant by reason of the execution or performance 
of this Agreement. Notwithstanding any obligation or liability of University to Consultant, 
no present or future partner or affiliate of University or any agent, officer, director, 
employee, or regent of University, Midwestern State University, or of the components 
comprising Midwestern State University, or anyone claiming under University has or shall 
have any personal liability to Consultant or to anyone claiming through or under 
Consultant by reason of the execution or performance of this Agreement.  

5.  The Contract Sum.  

a) The University shall pay Consultant in current funds for the performance of the Work, 
subject to adjustments, additional services and reimbursable expenses, if any, as set forth 
in Exhibit C.  

b) The Contract Sum includes any applicable Federal, State or Local Sales or use tax payable 
on this transaction.  



6.  Payment Terms.  

a) Prior to ten (10) days before the end of each calendar month during the term of this 
Agreement, Consultant shall submit to the University an application for payment covering 
the services performed to that date, in accordance with Exhibit C, which application shall 
be accompanied by lien waivers and other forms, statements, invoices, and payroll reports 
that University may reasonably require to support the amount requested and to be 
submitted. The University will, within thirty (30) days from the date it receives such 
application and supporting documentation for payment, approve or disapprove the amount 
reflected in such application and if University approves such amount or any portion of 
such amount, it shall promptly pay to Consultant the amount so approved, provided 
Consultant is not in breach of or in default under this Agreement. If University 
disapproves any amount requested by Consultant, University shall give Consultant specific 
reasons for its disapproval in writing.  

b) The cumulative amounts of monthly progress payments as set forth in this Article 
("Progress Payment") shall not exceed the amounts listed in Exhibit C.  

c) Ten (10) days after final completion of the Work and acceptance thereof by University or 
as soon thereafter as possible, Consultant shall submit a final request ("Final Request") 
which shall set forth all amounts due and remaining unpaid to Consultant and upon 
approval thereof by University, University shall pay to Consultant the amount due ("Final 
Payment") under such Final Request.  

d) Any provision hereof to the contrary notwithstanding, University shall not be obligated to 
make any payment (whether a Progress Payment or Final Payment) to Consultant hereunder 
if any one or more of the following conditions precedent exist:  

(1)  Consultant is in breach or default under this Agreement;  

(2) Any part of such payment is attributable to Work which is not performed in 
accordance with this Agreement; provided, however, such payment shall be made as 
to the part thereof attributable to Work which is performed in accordance with this 
Agreement;  

(3) Consultant has failed to make payments promptly to its consultants or subcontractors 
or other third parties used in connection with the Work for which University has made 
payment to Consultant; or  

(4) If University, in its good faith judgment, determines that the portion of the 
compensation then remaining unpaid will not be sufficient to complete the Work in 
accordance with this Agreement, no additional payments will be due Consultant 
hereunder unless and until Consultant, at its sole cost, performs a sufficient portion of 
the Work so that such portion of the compensation then remaining unpaid is 
determined by University to be sufficient to so complete the Work.  

e) No partial payment made hereunder shall be or construed to be final acceptance or approval 
of that part of the Work to which such partial payment relates or relieve Consultant of any 
of its obligations hereunder with respect thereto.  

f) Consultant shall promptly pay all bills for labor and material performed and furnished by 
others in connection with the performance of the Work.  



g) The acceptance of Final Payment shall constitute a waiver of all claims by the Consultant 
except those previously made in writing and identified by the Consultant as unsettled at the 
time of the Final Request for payment.  

7.  Verification. 

University shall have the right to verify the details set forth in Consultant's billings, 
certificates, and statements, either before or after payment therefore, by (1) inspecting the 
books and records of Consultant at mutually convenient times; (2) examining any reports with 
respect to this Project; (3) interviewing Consultant's business employees; (4) visiting any 
place where performance of all or a portion of the Project occurs; and (5) other reasonable 
action.  

8.  Ownership and Use of Documents.  

a) All drawings, specifications, computations, sketches, data, photographs, tapes, renderings, 
models, publications, and other materials particular to the Work prepared by Consultant or 
Consultant's consultants and subcontractors ("Work Material"), are the property of the 
University and for its exclusive use and reuse at any time without further compensation 
and without any restrictions.  

b) Except for such Work Material which is intended to be made public as part of the Project, 
Consultant shall treat all such Work Material as confidential, and Consultant shall neither 
use any such Work Material or copies thereof on other work nor disclose such material or 
information to any other party without University's prior written approval.  

 

9.  Default and Termination.  

a) In the event of substantial failure by a party hereunder to perform in accordance with the 
terms hereof, the other party may terminate this Agreement upon fifteen (15) days' written 
notice of termination setting forth the nature of the failure (the termination shall not be 
effective if the failure is fully cured prior to the end of the fifteen-day period), provided 
that said failure is through no fault of the terminating party.  

b) University may, without cause, terminate this Agreement at any time upon giving seven 
(7) days' advance notice to the Consultant. Upon termination pursuant to this paragraph, 
the Consultant shall be entitled to payment of such amount as shall compensate Consultant 
for the services satisfactorily performed from the time of the last payment date to the 
termination date in accordance with this Agreement, Provided the Consultant shall have 
delivered to University such statements, accounts, reports and other materials as required 
by clause (e) below, and provided that Consultant shall have delivered to University all 
reports, documents and other materials prepared by Consultant prior to termination. 
University shall not be required to reimburse Consultant for any services performed or 
expenses incurred after the date of the termination notice.  

c) A termination under sections a and b above shall not relieve the Consultant or any of its 
employees of liability for violations of this Agreement or any other act or omission of the 
Consultant and the provisions of Paragraphs 6.h., 9, 12.g., and 12.j. shall survive the 
termination of this Agreement. In the event of a termination under sections a) and b) 
above, Consultant hereby consents to employment by University of a substitute Consultant 



to complete the Work under this Agreement, with the substitute Consultant having all 
rights and privileges of the original Consultant of the Project. If Consultant is terminated 
pursuant to Section a above, and the cost to complete the Work exceeds the remaining 
balance of Consultant's fee, then Consultant shall be liable to University and shall 
reimburse University on demand for the amount of such excess.  

d) As of the date of termination of this Agreement, Consultant shall furnish to University all 
statements, accounts, reports, and other materials as are required hereunder or as have 
been prepared by Consultant in connection with its responsibilities hereunder. University 
shall have the right to use the ideas and designs therein contained for the completion of the 
work hereunder or otherwise. In the event of termination of this Agreement or upon 
completion of the work hereunder, the University may, at all times, retain the originals of 
all such lists, publications, data, drawings, originals of renderings, special art work, or 
models. All such lists, publications, data, drawings, plans, specifications, renderings and 
models, etc. are the property of the University as described in Section 12.g hereof. They 
are not to be used by any person other than the University on other projects unless 
expressly authorized by the University.  

e) If Consultant fails to cure any default hereunder within fifteen (15) days after receiving 
written notice of such default, University shall be entitled (but shall not be obligated) to 
cure any such default and shall have the right to offset against all amounts due to 
Consultant hereunder, any and all reasonable expenses incurred in connection with such 
curative actions.  

10.  Indemnification.  

a) TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, THE 
CONSULTANT AND ITS AGENTS, PARTNERS, EMPLOYEES, AND 
CONSULTANTS (COLLECTIVELY "INDEMNITORS") SHALL AND DO AGREE TO 
INDEMNIFY, PROTECT, DEFEND WITH COUNSEL APPROVED BY UNIVERSITY, 
AND HOLD HARMLESS THE UNIVERSITY, ITS AFFILIATED ENTERPRISES, 
REPRESENTATIVES OF THE UNIVERSITY, AND THEIR RESPECTIVE OFFICERS, 
DIRECTORS, REGENTS, PARTNERS, EMPLOYEES AND AGENTS 
(COLLECTIVELY "INDEMNITEES") FROM AND AGAINST ALL CLAIMS, 
DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, JUDGMENTS AND 
EXPENSES, INCLUDING ATTORNEY FEES, OF ANY NATURE, KIND, OR 
DESCRIPTION (COLLECTIVELY "LIABILITIES") OF ANY PERSON OR ENTITY 
WHOMSOEVER ARISING OUT OF, CAUSED BY, OR RESULTING FROM THE 
PERFORMANCE OF THE WORK OR ANY PART THEREOF WHICH ARE CAUSED 
IN WHOLE OR IN PART BY ANY NEGLIGENT ACT OR OMISSION OF THE 
CONSULTANT, ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY IT OR 
ANYONE FOR WHOSE ACTS IT MAY BE LIABLE EVEN IF IT IS CAUSED IN 
PART BY THE NEGLIGENCE OR OMISSION OF ANY INDEMNITEE, SO LONG AS 
IT IS NOT CAUSED BY THE SOLE NEGLIGENCE OR WILLFUL MISCONDUCT 
OF ANY INDEMNITEE. IN THE EVENT MORE THAN ONE OF THE 
INDEMNITORS ARE CONNECTED WITH AN ACCIDENT OR OCCURRENCE 
COVERED BY THIS INDEMNIFICATION, THEN EACH OF SUCH INDEMNITORS 
SHALL BE JOINTLY AND SEVERALLY RESPONSIBLE TO THE INDEMNITEES 
FOR INDEMNIFICATION AND THE ULTIMATE RESPONSIBILITY AMONG SUCH 
INDEMNITORS FOR THE LOSS AND EXPENSE OF ANY SUCH 



INDEMNIFICATION SHALL BE SETTLED BY SEPARATE PROCEEDINGS AND 
WITHOUT JEOPARDY TO ANY INDEMNITEE. THE PROVISIONS OF THIS 
ARTICLE SHALL NOT BE CONSTRUED TO ELIMINATE OR REDUCE ANY 
OTHER INDEMNIFICATION OR RIGHT WHICH UNIVERSITY OR ANY OF THE 
INDEMNITEES HAS BY LAW.  

b) CONSULTANT SHALL PROTECT AND INDEMNIFY THE UNIVERSITY FROM 
AND AGAINST ALL CLAIMS, DAMAGES, JUDGMENTS AND LOSS ARISING 
FROM INFRINGEMENT OR ALLEGED INFRINGEMENT OF ANY UNITED 
STATES PATENT, OR COPYRIGHT, ARISING BY OR OUT OF ANY OF THE 
WORK PERFORMED HEREUNDER OR THE USE BY CONSULTANT, OR BY 
UNIVERSITY AT THE DIRECTION OF CONSULTANT, OF ANY ARTICLE OR 
MATERIAL, PROVIDED THAT UPON BECOMING AWARE OF A SUIT OR 
THREAT OF SUIT FOR PATENT OR COPYRIGHT INFRINGEMENT, UNIVERSITY 
SHALL PROMPTLY NOTIFY CONSULTANT AND CONSULTANT SHALL BE 
GIVEN FULL OPPORTUNITY TO NEGOTIATE A SETTLEMENT. CONSULTANT 
DOES NOT WARRANT AGAINST INFRINGEMENT BY REASON OF 
UNIVERSITY'S DESIGN OF ARTICLES OR THE USE THEREOF IN 
COMBINATION WITH OTHER MATERIALS OR IN THE OPERATION OF ANY 
PROCESS. IN THE EVENT OF LITIGATION, UNIVERSITY AGREES TO 
COOPERATE REASONABLY WITH CONSULTANT AND PARTIES SHALL BE 
ENTITLED, IN CONNECTION WITH ANY SUCH LITIGATION, TO BE 
REPRESENTED BY COUNSEL AT THEIR OWN EXPENSE.  

c) The indemnities contained herein shall survive the termination of this Agreement for any 
reason whatsoever.  

11.  Independent Contractor.  

 Consultant recognizes that it is engaged as an independent contractor and acknowledges that 
University will have no responsibility to provide transportation, insurance or other fringe 
benefits normally associated with employee status. Consultant, in accordance with its status as 
an independent contractor, covenants and agrees that it shall conduct itself consistent with 
such status, that it will neither hold itself out as nor claim to be an officer, partner, employee 
or agent of University by reason hereof, and that it will not by reason hereof make any claim, 
demand or application to or for any right or privilege applicable to an officer, partner, 
employee or agent of University, including, but not limited to, unemployment insurance 
benefits, social security coverage or retirement benefits. Consultant hereby agrees to make its 
own arrangements for any of such benefits as it may desire and agrees that it is responsible for 
all income taxes required by applicable law.  

12.  Insurance.  

a) Consultant, consistent with its status as an independent contractor, shall carry at least the 
following insurance in such form, in such companies and in such amounts (unless 
otherwise specified) as University may require:  

(1) Worker's Compensation and Employer's Liability insurance, including All States 
Endorsement, to the extent required by federal law and complying with the laws of 
the State of Texas, and to the extent necessary to protect University against workers' 
compensation claims;  



(2) Commercial General Liability insurance, including Blanket Contractual Liability, 
Broad Form Property Damage, Personal Injury, Completed Operations/Products 
Liability, Premises Medical Payments, Interest of Employees as additional insureds, 
Incidental Medical Malpractice and Broad Form General Liability Endorsements, for 
at least One Million Dollars ($1,000,000) Combined Single Limit Bodily Injury and 
Property Damage on an occurrence basis;  

(3) Comprehensive Automobile Liability insurance covering all owned, non-owned or 
hired automobiles to be used by Consultant, with coverage for at least One Million 
Dollars ($1,000,000) Combined Single Limit Bodily Injury and Property Damage;  

b) Consultant shall deliver to University: 

(1) Certificates evidencing the existence of all such insurance promptly after the 
execution and delivery hereof and prior to the continued or additional performance of 
any services to be performed by Consultant hereunder from or after the date of this 
Agreement; and  

(2)  Replacement certificates not less than thirty (30) days prior to the expiration of any 
such insurance. If, however, Consultant fails to pay any of the renewal premiums for 
the expiring policies, University shall have the right to make such payments and set-
off the amount thereof against the next payment coming due to Consultant under this 
Agreement; and  

(3) Such Certificates shall name University as an Additional Insured, with the exception 
of Workers' Compensation and Employer's Liability, and shall provide that the 
policies will not be canceled until after thirty (30) days' unconditional written notice 
to University, giving the University the right to pay the Premium to maintain 
coverage, in which event Paragraph 11.b)(2) shall apply.  

c) The insurance policies required in this Agreement shall be kept in force for the periods 
specified below:  

(1) Commercial General Liability Insurance shall be kept in force until receipt of final 
payment by the Consultant;  

(2) Workers' Compensation Insurance shall be kept in force until the Consultant's 
Services have been fully performed and accepted by University in writing.  

13.  Miscellaneous.  

a) Assignment. This Agreement is a personal service contract for the services of Consultant, 
and Consultant's interest in this Agreement, duties hereunder and/or fees due hereunder 
may not be assigned or delegated to a third party. The benefits and burdens of this 
Agreement are, however, assignable by University.  

b) Family Code Child Support Certification. By signing this Agreement, the undersigned 
certifies as follows: “Under Section 231.006, Texas Family Code, the vendor or applicant 
certifies that the individual or business entity named in this contract, bid, or application is 
not ineligible to receive the specified grant, loan, or payment and acknowledges that this 
contract may be terminated and payment may be withheld if this certification is 
inaccurate.”  



c) Entire Agreement; Modifications. This Agreement supersedes all prior agreements, written 
or oral, between Consultant and University and shall constitute the entire Agreement and 
understanding between the parties with respect to the subject matter hereof. This 
Agreement and each of its provisions shall be binding upon the parties and may not be 
waived, modified, amended or altered except by a writing signed by University and 
Consultant.  

d) Captions. The captions of paragraphs in this Agreement are for convenience only and shall 
not be considered or referred to in resolving questions of interpretation or construction.  

e) Governing Law. This Agreement and all of the rights and obligations of the parties hereto 
and all of the terms and conditions hereof shall be construed, interpreted and applied in 
accordance with and governed by an enforced under the laws of the State of Texas.  

f) Waivers. No delay or omission by either of the parties hereto in exercising any right or 
power accruing upon the non-compliance or failure of performance by the other party 
hereto of any of the provisions of this Agreement shall impair any such right or power or 
be construed to be a waiver thereof. A waiver by either of the parties hereto of any of the 
covenants, conditions or agreements hereof to be performed by the other party hereto shall 
not be construed to be a waiver of any subsequent breach thereof or of any other covenant, 
condition or agreement herein contained.  

g) Proprietary Interests. Consultant agrees that all reports, studies, plans, models, drawings, 
specifications, and any other information or data of any type relating to its activities 
hereunder, whether or not any of the same is accepted or rejected by University, shall 
remain the property of University and shall not be used or published by Consultant or any 
other party without the express prior consent of University. In implementation of the 
foregoing, Consultant hereby grants and assigns to University all rights and claims of 
whatever nature and whether now or hereafter arising in and to any and all of such reports, 
studies, plans, models, drawings, specifications, and other information or data and shall 
cooperate fully with University in any steps University may take to obtain copyrights, 
trademark or like protections with respect thereto. All information owned, possessed or 
used by University which is communicated to, learned, developed or otherwise acquired 
by Consultant in the performance of consulting services for University, which is not 
generally known to the public, shall be confidential and Consultant shall not, beginning on 
the date of first association or communication between University and Consultant and 
continuing through the term of this Agreement and any time thereafter, disclose, 
communicate or divulge, or permit disclosure, communication or divulgence, to another or 
use for Consultant's own benefit or the benefit of another, any such confidential 
information, unless required by law. Except when defined as part of the Work, Consultant 
shall not make any press releases, public statements, or advertisement referring to the 
Project or the engagement of Consultant as an independent contractor of University in 
connection with the Project, or release any information relative to the Project for 
publications, advertisement or any other purpose without the prior written approval of 
University. Consultant shall obtain assurances similar to those contained in this 
Subparagraph from persons, contractors, and subcontractors retained by Consultant. 
Consultant acknowledges and agrees that a breach by Consultant of the provisions hereof 
will cause University irreparable injury and damage. Consultant, therefore, expressly 
agrees that University shall be entitled to injunctive and/or other equitable relief in any 
court of competent jurisdiction to prevent or otherwise restrain a breach of this Agreement.  



h) Binding Effect. This Agreement shall be binding upon and inure to the benefit of the 
parties hereto and their respective permitted assigns and successors.  

i) Appointment. University hereby expressly reserves the right from time to time to 
designate by notice to Consultant a representative to act partially or wholly for University 
in connection with the performance of University's obligations hereunder. Consultant shall 
act only upon instructions from such representative unless otherwise specifically notified 
to the contrary.  

j) Records. Records of Consultant's costs, reimbursable expenses pertaining to the Project 
and payments shall be available to University or its authorized representative during 
business hours and shall be retained for three years after final Payment or abandonment of 
the Project, unless University otherwise instructs Consultant in writing.  

k) Notices. All notices, consents, approvals, demands, requests or other communications 
provided for or permitted to be given under any of the provisions of this Agreement shall 
be in writing and shall be deemed to have been duly given or served when delivered by 
hand delivery or when deposited in the U.S. mail by registered or certified mail, return 
receipt requested, postage prepaid, and addressed as follows:  

(1)  If to University:  _____________ ___________  

(2)  With Copies to:  _____________ ___________ 

(3)  If to Consultant:  ______________ ___________  

 [Street Address]  

Suite ____  

_______, ________ [zip code]  

Attention: ________ __ ________  

(4) or to such other person or address as may be given in writing by either party to the 
other in accordance with the aforesaid.  

l) Severability. In case any provision hereof shall, for any reason, be held invalid or 
unenforceable in any respect, such invalidity or unenforceability shall not affect any other 
provision hereof, and this Agreement shall be construed as if such invalid or unenforceable 
provision had not been included herein.  

m) Enforcement. It is acknowledged and agreed that Consultant's services to University are 
unique, which gives Consultant a peculiar value to University and for the loss of which 
University cannot be reasonably or adequately compensated in damages; accordingly, 
Consultant acknowledges and agrees that a breach by Consultant of the provisions hereof 
will cause University irreparable injury and damage. Consultant, therefore, expressly agrees 
that University shall be entitled to injunctive and/or other equitable relief in any court of 
competent jurisdiction to prevent or otherwise restrain a breach of this Agreement, but only 
if University is not in breach of this Agreement.  

IN WITNESS WHEREOF, University and Consultant have executed this Agreement as of the date 
first above written.  



UNIVERSITY:      CONSULTANT:  

___________________________________   _____________________________________ 

Name: _____________________________  Name: _______________________________ 

Title: ______________________________  Title: ________________________________ 

Date: ______________________________  Date: ________________________________ 
 

EXHIBIT A SCOPE OF WORK  
[include a detailed description and break-down of all tasks the consultant is to perform and 
technical standards if appropriate]  

EXHIBIT B SCHEDULE  
[specify specific time deadlines for each phase of the work, if appropriate, and for the work as a 
whole]  

EXHIBIT C PAYMENT FOR SERVICES Fee: [specify phased payments as appropriate. If fee is not 
a stipulated lump sum, include a guaranteed maximum or not to exceed amount.]  

Expenses and disbursements: Consultant shall be reimbursed without mark-up for reasonable expenses, 
including meals (when traveling to the ________ area), lodging (when traveling to the _______), and 
coach class airfare for travel to the ________ area, validly incurred directly and solely in support of the 
Project and approved by University in advance. Consultant and University anticipate _______ trips by 
Consultant to ________. As a condition precedent to receiving reimbursement for expenses and 
disbursements, Consultant shall submit to University receipts, invoices, and other documentation as 
required by University. Notwithstanding the foregoing, reimbursement for expenses and disbursements 
shall not exceed a maximum of $__________.  

If University requests, in writing and in advance, additional services not contemplated or reasonably 
inferred by the Agreement, Consultant shall be reimbursed for actual hours incurred by Consultant's 
personnel directly and solely in support of such additional services at the Personnel Rates set forth 
below.  

RATES  
Labor Category Hourly Rate  

EXHIBIT D  
FRANCHISE TAX CERTIFICATE  
(for corporations and limited liability companies)  
 
 
 


	AFFIDAVIT
	STATE OF
	COUNTY OF
	That the foregoing proposal submitted by ____________________________________________ hereinafter called "Bidder" is the duly authorized agent of said company and that the person signing said proposal has been duly authorized to execute the same.  Bid...
	Signature
	Title:____________________

